
Extract from Hansard 
[ASSEMBLY - Thursday, 30 June 2005] 

 p3754b-3756a 
Ms Jaye Radisich; Mr Jim McGinty 

 [1] 

POLICE INTERVIEWS 
Grievance 

MS J.A. RADISICH (Swan Hills) [9.36 am]:  My grievance today is to the Attorney General.  I am sure that, 
like me, the Attorney General’s busy schedule precludes him from spending too much time in front of the 
television.  However, I can assure him that a quick perusal of Western Australia’s television guides shows that 
quite a proliferation of TV shows focus on issues of crime and law and order.  Boston Legal, CSI: Miami, Law & 
Order and Law & Order: Trial by Jury are just a few programs which are on our TV screens on a nightly basis 
and which confront the public with issues of the criminal justice system.  I think it is because a level of 
mainstream media focuses on the criminal justice system that there is an increasing awareness among the general 
public of criminal issues that confront ordinary people.  I believe it is fair to say that sometimes people come 
before the law who might have fallen into an unpredictable predicament, and they may not always know what to 
do in that situation.  They are certainly not always guilty of any crime that they may have allegedly committed.   

Although these TV shows are generally United States based - as the Attorney General knows, there are many 
differences between the US and Australian legal systems - they have created a level of expectation in the 
community about rights that exist, or sometimes do not exist, under Australian law.  I cannot say that I would 
advocate by any means that the law should be changed simply by virtue of what is on our television screens.  
However, I put it to the Attorney General today that the legal system in Western Australia should be responsive 
to changing community expectations.  The Attorney General has already demonstrated his commitment to 
reform and improvement of the Western Australian legal system during his term as Attorney General.  I hope 
that the Attorney General will take up the suggestion that I make today. 

My suggestion is that people should have the right to have a lawyer or a friend present during police interviews 
in Western Australia.  At present, that right does not exist under WA law.  However, it does exist under many 
other state legislatures.  In New South Wales, for example, there is a right for people to have a lawyer present 
when being questioned by police.  Under part 10A of the Crimes Act, there is a right to have legal assistance 
during questioning, although there is no absolute legal right to have an independent witness or lawyer present 
during that questioning.  The courts in New South Wales have also decided that interrogation can be delayed for 
a reasonable time to allow an accused person to try to get legal assistance.  In South Australia, under the Police 
Offenders Act Amendment Act 1985, there is an entitlement to have a solicitor, relative or friend present during 
any interrogation to which a person is subjected while in custody.  Under the Victorian Crimes Act 1958, prior to 
any questioning or investigation, a person in custody must be informed that he or she can communicate or 
attempt to communicate with a relative or friend to inform that person of his or her whereabouts, and that he or 
she may communicate with a legal practitioner.  In Queensland, the Police Powers and Responsibilities Act 2000 
allows a person in custody to speak with a lawyer of that person’s choice and arrange or attempt to arrange for a 
lawyer to be present during police questioning.  Questioning can be delayed for a reasonable time to allow the 
accused person to do that.  The commonwealth’s Crimes Act 1914 and Australian Security Intelligence 
Organisation legislation permit the involvement of lawyers during questioning.   

In Western Australia, however, people do not have this right.  Pamphlets prepared by Legal Aid Western 
Australia, which I have seen, advise accused people who undergo police questioning or interrogation and 
encourage them to seek a lawyer as soon as possible.  However, as members know, in the high-pressured, tense 
and anxious circumstance of being accused of an offence and questioned by police, a person who might not be 
experienced in that kind of situation may say a range of things that could prejudice his or her defence if the 
situation indeed goes that far.  The Law Handbook (WA), which is in its fourth edition, acknowledges that there 
is no absolute right to have an independent witness or lawyer present during police questioning.  However, it 
suggests that, where possible, arrested persons should make statements with the advice of a lawyer.  That 
suggestion is inconsistent with the law as it currently stands.   

A particular case that has gone on an application for special leave to the High Court was heard on 22 April 2005.  
I refer to Mackenzie v The Queen [2004] WASCA 146.  Of particular interest are the comments by Justice 
Wheeler in the Supreme Court decision in February 2004.  Justice Wheeler stated -  

The appellant’s submission in relation to this aspect of the appeal had as its first strand an invitation to 
this Court to legislate to bring the common law of Western Australia into line with legislation such as 
s 464C of the Crimes Act 1958 of Victoria, by declaring that there exists a right to have a lawyer present 
during a police interview and to have the interview suspended unless and until a lawyer is present.   

. . .  

In my view, the Court should decline the invitation to legislate to create such a right. 
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Justice Wheeler succinctly points out in her judgment in the appeal that it is the role of the legislature, of which 
the Attorney General and I are both a part, to change the law in this regard.  We should not simply leave this 
important development to the courts.  Indeed, the courts are unwilling to take up the role of creating common 
law in this respect.  The application for special leave to the High Court was dismissed because no Western 
Australian legislation allows a person to have a lawyer, friend or relative present during questioning.   

I submit to the Attorney General that the state should keep up with the rights extended to people in other states 
when they are interviewed by police.  Further, we must keep up with community expectations of us as legislators 
and that people should have the right to have a lawyer or friend present during police interviews in Western 
Australia.   

MR J.A. McGINTY (Fremantle - Attorney General) [9.45 am]:  I thank the member for Swan Hills for 
raising this important issue.  Most Western Australians would believe that they have the right to have a lawyer or 
friend present during a police interview.  However, as the member for Swan Hills ably pointed out, that is 
illusory.  The member for Swan Hills is quite right in that I have not watched what I presume are American law 
and order programs.  I have heard of the programs she listed, but I have never watched them.  I am aware that 
certain legal procedures in the United States and Britain, the origin of many of our law and order television 
programs, do not constitute Western Australian law.  It would surprise most Western Australians to be told that 
they have no right whatsoever to legal representation when being interviewed by police or taken to a police 
station after having been arrested.  That is clearly the case.  That is a significant shortcoming in our law and one 
which, for the reasons given by the member for Swan Hills, we intend to address and rectify.  As I said, the law 
in Western Australia is deficient by international standards.  It is also deficient by interstate standards when one 
considers the provisions of comparable legislation in states such as New South Wales, South Australia and 
Victoria.  

The government has been giving consideration to this issue for some time and will certainly take into account the 
views expressed by the member for Swan Hills in her grievance this morning.  We are considering including in 
statutory form certain basic rights when a person is arrested, including a right to medical treatment, which is 
often a real issue for people who are arrested, and reasonable opportunity to communicate or attempt to 
communicate with a relative or friend to inform that person of his or her whereabouts.  The government is also 
giving consideration to additional rights being conferred on arrested suspects.  We are looking at extending the 
right to be cautioned before being interviewed as a suspect and also the right to reasonable opportunity to 
communicate or attempt to communicate with a lawyer.  It is not currently the government’s contemplation that 
that would be an absolute right for all people who are arrested.  In Victoria and South Australia that practice is a 
conditional right.  We are giving consideration to - we welcome input from members of the community along the 
lines suggested by the member for Swan Hills - refusing a person the right to communicate or attempt to 
communicate with a lawyer if a police officer reasonably suspects that it may result in various outcomes, such as 
an accomplice taking steps to avoid being charged; evidence being concealed, disturbed or fabricated; or a 
person’s safety being in danger.  They are necessary qualifications or restrictions on a right that currently does 
not exist, but one that we are considering introducing; that is, the right to legal representation or the right to 
contact a lawyer to get advice prior to being interviewed by police.  

The relevant Victorian legislation affords an investigating official the ability to question a person suspected of 
having committed an offence who is in custody for that offence or to carry out investigations in which the person 
participates.  The Victorian law requires that before doing so, the investigating official must inform the person 
that he or she may communicate with or attempt to communicate with a lawyer.  The investigating official must 
defer the questioning or investigation for a reasonable period to enable the person to make or attempt to make 
that communication.  In certain circumstances such as those to which I referred earlier, which can essentially be 
summarised under the heading of frustrating the course of justice, the investigating official is not required to 
defer the questioning or investigation to enable a person to make contact with a lawyer.  In 99 per cent of cases, 
the offer to communicate with a lawyer to get legal advice before police interrogation should exist.  That is 
certainly what we propose.  The equivalent provision in South Australia is in the Summary Offences Act 1953.  
Under that act, if a person is apprehended by a police officer on suspicion of having committed an offence, he or 
she has certain rights, including an entitlement to have a solicitor, relative or friend present during the 
interrogation or investigation to which he or she is subjected while in custody.  Similarly, a police officer may 
decline to permit communication with a lawyer in circumstances in which the objects of justice could be 
frustrated - that is, when an accomplice could take the opportunity to avoid being charged; when evidence could 
be concealed, disturbed or fabricated; or when the safety of another person could be jeopardised.   

This is an issue of fundamental rights.  We are very keen to ensure that our laws contain basic individual human 
rights protections.  It is unfortunate that that is not the case today in many respects.  Many Western Australians 
believe that they enjoy these rights and only discover that is not the case when they are arrested.  That is when 
they find out that they are not entitled to the rights they believed they had as a result of watching British or 
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American television programs.  We should not take the lead from television programs, but the right to legal 
representation is fundamental.  We will consider enshrining that right in statute law for the first time in Western 
Australia.  I thank the member for Swan Hills for raising this important issue. 
 


